
THE LAW & COMMUNICATIONS POLICY SEMINAR

AT DUKE UNIVERSITY SCHOOL OF LAW�S

OPPOSITION TO THE ECHOSTAR/DIRECTV MERGER

The Law and Communications Policy Seminar at Duke University School of Law seeks to examine and apply the �public interest,
convenience, and necessity� language appearing in the Communications Act and, using open Commission dockets, to apply the Act�s tenets and
Commission�s jurisprudence to pending matters.  The seminar concludes the merger application as proposed, rather than as altered by non-
binding post-application statements of the applicants, failed to demonstrate the merger is necessary to or on balance serves, the public interest.

! The proposed merger would result in a Commission-created monopoly or permanent duopoly that harms consumers.
" Authorizing license transfers that create a monopoly for much of America contravenes both the pro-competition and

reduced regulatory agenda of the 96� Act.  Monopolies don�t compete and in the DBS space would require new and
extensive regulations in the form of merger conditions.

" Regardless of whether the relevant market is DBS providers or MVPD providers, neither monopoly nor a duopoly
represents an efficient allocation of market power.

" No new technology has the regulatory approval nor investment backing and roll-out capability to create competition in
areas with non-digital cable or no cable at all.

" A monopoly is not necessary to standardize CPE.

! Spectrum efficiency concerns do not necessitate a merger to monopoly.
" The Commission currently has no general spectrum policy.
" A piecemeal spectrum policy does not promote easy and across-the-board enforcement.
" Spectrum policy must be balanced against the huge downside of a monopoly.
" A monopoly is not necessary to avoid program duplication.
" A monopoly is not necessary to reach all DMAs.
" A monopoly is not the missing ingredient for stimulating the satellite delivered broadband.

! The public interest, as currently applied, will not be served by this merger.
" The current view of the public interest standard suggests that the public interest should be viewed through the lens of the

market.
" According to the market model, the Commission should not intervene unless market forces are insufficient to satisfy the

public interest.
" Given that in some areas, New Echostar would have no competitors � neither DBS nor cable � it is impossible that the

public interest could be served by the creation of a monopolistic market.  By not respecting the market, the merger
contravenes the policies of the Communications Act of 1996.

" The Commission should therefore intervene in the merger to ensure that the public interest standard is met.

! Conditions are ineffective means to cure the harms.
" A national pricing scheme could not be applied fairly to all consumers.
" The number of DBS markets could be expanded without the merger.
" Echostar�s use of secondary satellites for minority and public interest programming should be, and has been, addressed

by the Commission regardless of whether the license transfer is approved or not.
" Monitoring and enforcing conditions is difficult, and presses the Commission into a policing role.

! Echostar�s past record as a licensee suggests future misconduct.
" Echostar and DirecTV have been able to stockpile close to the entire DBS spectrum, making it nearly impossible for any

new players to enter the DBS market.
" Echostar�s recent deal with Vivendi Universal suggests that Echostar is willing to engage in the kind of vertical

integration it claimed it would avoid.
" Echostar has conveniently changed its view of the �relevant market� in order to best defend its position in this merger.
" Echostar has continually exhibited a lack of candor in its dealings with the Commission.
" Echostar has recently been sanctioned by the Commission for violating the Communications Act and the Commission�s

rules in a manner that deprived citizens of access to local broadcast news.
" Echostar has recently been admonished by the Commission for failing to comply with discovery deadlines and observe

procedural due process minima in its ex parte notice obligations.


